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cbenson@paulweiss.com  

December 24, 2013  

Via ECF and Electronic Mail 

The Honorable Vaughn Walker 
c/o Mr. Jay Weil 
Federal Arbitration, Inc. 
228 Hamilton Avenue, 3rd Floor 
Palo Alto, California 94301 
jay.weil@fedarb.com  
 
In re Cathode Ray Tube (CRT) Antitrust Litigation, United States District Court, 
Northern District of California, Case No. 3:07-cv-05944, Related to  3:13-cv-1173 

Dear Judge Walker: 

Sharp moved to compel Panasonic and Toshiba1 to respond to two narrow 
and specific Interrogatories regarding meetings and communications with competitors in 
or about the United States.  Panasonic and Toshiba do not dispute that they have not 
provided substantive responses to Sharp’s Interrogatories and have merely referred Sharp 

                                                 
1 “Panasonic” refers to Panasonic Corp. of North America, MT Picture Display Co., 
Ltd., and Panasonic Corporation.  “Toshiba” refers to Toshiba Corporation, Toshiba 
America Electronic Components, Inc., Toshiba America Information Systems, Inc., 
and Toshiba America Electronic Components, Inc.   
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to responses to earlier interrogatories seeking different information, which would 
necessitate Sharp’s reviewing thousands of documents to determine which are 
responsive.  Instead, they emphasize the non-controversial but irrelevant proposition that 
the Discovery Protocol in this multidistrict litigation requires the parties to coordinate and 
not duplicate discovery.  That protocol, of course, was never intended to excuse 
defendants – or any party for that matter – from complying with the discovery obligations 
they would have in any case.  Sharp respectfully requests that the Court grant its motion 
to compel. 

Panasonic and Toshiba make two primary arguments:  (1) they argue that 
the parties did not adequately meet and confer regarding this dispute, and (2) they state 
that their inadequate responses satisfy Rule 33 obligations.   See Dkt. No. 2271 (“Pan. 
Opp.”); Dkt. No. 2270 (“Toshiba Opp.”).  They are wrong on both arguments.2 

I. Sharp Adequately Conferred With Panasonic and Toshiba 

The most central issue in this case is the extent to which information 
exchanges and price-fixing by defendants affected plaintiffs, like Sharp, in the United 
States.  After Sharp opted out of the yet-uncertified direct purchaser class in March 2013, 
it reviewed the existing discovery record, and learned that defendants had never been 
asked to identify meetings and communications with competitors in or relating to the 
United States.  They had only ever been asked much broader questions, seeking 
information on all communications with competitors.  When Toshiba and Panasonic 
responded to those earlier discovery requests over a year ago, they identified thousands of 
communications, but disclaimed that many of the communications did not relate to the 
United States and that many were additionally made in the context of a supplier-customer 
relationship.  The responses themselves did not clearly identify which communications 
were not about the U.S. or which were customer-supplier communications.  Sharp thus 
served two narrow Interrogatories seeking to answer these questions. 

Toshiba and Panasonic served their responses on October 24, 2013.  Sharp 
immediately informed Toshiba and Panasonic that it considered their responses 
insufficient and so sought to meet and confer.  Sharp conferred with Toshiba on October 
30, 2013.  Dkt. No. 2242, Declaration of Craig A. Benson (“Benson Decl.”), Exh. L.  
Panasonic indicated that it could not confer to discuss their responses for another week.  
Benson Decl., Exh. O. 

                                                 
2  Panasonic and Toshiba also argue that Sharp’s filing of a letter brief is procedurally 
improper.  (Pan. Opp. at 2 n.6; Toshiba Opp. at 2.)  This argument was invalid when 
made but has since been determined conclusively by the Court’s appointment of 
Judge Vaughn Walker as the Special Discovery Master and the Court’s establishment 
of procedures for discovery disputes that require letter briefing before Judge Walker.  
(Dkt. No. 2272.) 
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Toshiba and Panasonic declined to respond substantively to the discovery 
request, arguing that it was Sharp’s burden to excavate Toshiba’s and Panasonic’s earlier 
responses to the interrogatories served in 2010 by the direct purchaser plaintiff class 
(“DPP”) to find what it needed.3  They also suggested that Sharp was in as advantageous 
a position as they were to undertake such an exercise.  Accordingly, in the meet and 
confers, Sharp sought to understand whether the burden on Sharp would be equal to the 
burden on Toshiba and Panasonic to identify the relevant meetings and communications.  
This included understanding whether Toshiba or Panasonic had done any work since they 
responded to the DPP interrogatories that would enable them to answer Sharp’s 
Interrogatories without having to conduct an entirely independent review of underlying 
documents or meeting descriptions.   

Neither Panasonic nor Toshiba explained how their burdens would be the 
same as or greater than Sharp’s.4  Sharp asked Toshiba to explain how or why Toshiba’s 
burden would be the same as the burden on Sharp to review the information Toshiba 
identified in response to the DPP interrogatories and the mass of records Toshiba 
produced.  Benson Decl., Exh. L at 2; Exh. N at 2.  Toshiba did not answer Sharp’s 
questions, instead again pointing Sharp to Toshiba’s previous responses to the DPP 
interrogatories.  Benson Decl., Exh. M at 2.  Sharp asked the same questions of 
Panasonic.  Benson Decl., Exh. O at 2.  In its response, Panasonic also pointed Sharp to 
its responses to the DPP interrogatories, and stated that Sharp should be in at least as 
good a position as Panasonic to review those documents and identify answers to Sharp’s 
Interrogatories.  Benson Decl., Exh. P.  Panasonic and Toshiba did not provide any 
additional support for their arguments or give any indication that they were willing to 
answer in any way other than to refer Sharp to their DPP interrogatory responses.  After 
waiting three weeks for Panasonic and Toshiba to provide additional information, Sharp 
filed its motion to compel on December 3, in an attempt to resolve this dispute quickly 
while there is still time to incorporate responses into expert materials.   

Sharp conferred in good faith with Panasonic and Toshiba.  Benson Decl. 
¶ 3.  Those conferences did not resolve the parties’ disputes (unlike they did for other 
defendants), and, faced with a looming deadline for completion of expert reports in 
January 2014, Sharp moved to compel after reaching an impasse.  Federal Rule 37 
requires nothing more. 

                                                 
3  Other defendants also responded to Sharp’s Interrogatories, and Sharp initiated 
meet-and-confer processes with each of them too.  The other defendants provided 
specific responses to Sharp’s Interrogatories, or explained why such information did 
not exist in their custody; only Panasonic and Toshiba refused to provide any specific 
answers, and only with Panasonic and Toshiba has Sharp reached an impasse. 
4  Panasonic and Toshiba argue that Sharp should have obtained DPP work product 
before receiving Panasonic’s and Toshiba’s Interrogatory responses.   The DPP class, 
however, is under no obligation to share its work with Sharp, and, in any event, has 
not provided such information to Sharp upon Sharp’s request.  
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II. Panasonic’s and Toshiba’s Responses Are Inadequate  

Panasonic and Toshiba acknowledge that significant effort is required to 
distill from their previous interrogatory responses the information that Sharp seeks.  
(Indeed, Panasonic describes responding to Sharp’s Interrogatories as “terribly 
burdensome.”  Pan. Opp. at 3.)  They argue that the effort should be Sharp’s, not theirs, 
however, because there is a Discovery Protocol entered for purposes of the MDL (Dkt. 
No. 1128) that requires that defendants produce to the plaintiffs discovery previously 
produced in the MDL and that plaintiffs not duplicate interrogatories.  Discovery 
Protocol ¶¶ XV.E, XV.F.  The Discovery Protocol also specifically permits additional 
discovery by individual action plaintiffs like Sharp, so long as the propounding party 
shows good cause why the information is not contained in existing discovery, and the 
propounding party identifies what is sought as specifically as possible.  Id. XV.F. 

Sharp satisfied these requirements.  Sharp has been very clear about what 
specifically it wants.  When Toshiba and Panasonic identified thousands of (often foreign 
language) documents, meetings, and communications in response to the DPPs’ earlier 
interrogatories, they noted very clearly in introductory paragraphs that their responses 
included “customer and supplier communications” and included geographies outside the 
U.S., Mexico, and Brazil.  Benson Decl., Exh. C at 15, Exh. E (Second Supp. Resp. at 4).  
Their interrogatory responses did not identify which are about the U.S. and which are not 
merely customer communications.  So Sharp asked for just this information.  Sharp has 
also shown good cause.  Even Toshiba and Panasonic maintain that it would take 
significant amounts of work and involve reviewing many thousands of documents for 
Sharp to learn what it needs to from their previous interrogatory responses.   

The Discovery Protocol is a red herring here.  That protocol was meant to 
avoid having multiple plaintiffs unduly burden defendants by all asking for the same 
information.  That is not what is happening here.  What matters most is what is sought, 
not who is seeking it.  Certainly, the DPPs would have been within their rights to ask a 
follow-up narrow interrogatory seeking information specific to the United States and to 
non-customer communications, and would not have been prevented by the Discovery 
Protocol.  Thus, Sharp’s request for narrow information does not somehow become 
invalid merely because Sharp is one of many plaintiffs in an MDL.5  The protocol was 
not meant to create an unequal burden on plaintiffs like Sharp by incentivizing 
defendants to produce a “mass of records” and then arguing that follow-up is prohibited 
because responsive information is already somewhere in the record.  Sadofsky v. Fiesta 
Prods., LLC, 252 F.R.D. 143, 148 (E.D.N.Y. 2008).   

Toshiba’s and Panasonic’s responses leave the ultimate question here 
unanswered:  would it be easier for them to answer the Interrogatories than it would be 
for Sharp to review the information on its own to learn the answer?  In some 
                                                 

5  Sharp notes, in this regard, that all the other direct action plaintiffs have joined in 
this request and, consequently, this dispute.  Dkt. No. 2266. 
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circumstances, where the burden in responding to discovery is equal as between parties, a 
responding party can shift that burden to the propounding party.  But the burden in 
responding to a discovery request is not equal where the answer is either readily available 
to the producing party or ascertainable without much labor, or where the producing party 
would need to do the work itself anyhow to prepare its own case.  Mot. to Compel at 5-6. 

Panasonic and Toshiba have not explained how the burden on Sharp to 
find the answers to its Interrogatories is the same as or less than it is for Panasonic and 
Toshiba.  To the contrary, Toshiba states that Sharp should be required to “review the 
entire discovery record” even though Toshiba has already devoted “numerous hours” to 
responding to previous discovery and undoubtedly has work product that would enable 
Toshiba to more quickly and easily make this determination than Sharp.  Toshiba Opp. at 
5.6  Furthermore, Toshiba acknowledges that the list of documents it provided in its 
responses to the DPP interrogatories (in DPP interrogatory No. 4) do not correspond to 
the list of meetings and communications it provided in response to DPP interrogatory No. 
5, which does not refer to documents.  Toshiba Opp. at 6; Benson Decl., Exh. C at 9-13, 
16-63.  So if Sharp wants to know details about the communications and meetings 
Toshiba listed, it has to search through the millions of documents produced in this 
litigation. 

Panasonic and Toshiba already have culled through their documents, 
spoken with custodians, worked with witnesses, and translated documents.  They should 
be able to respond to Sharp’s narrower Interrogatories by researching the work they have 
already done.  Sharp cannot.  As it stands, Sharp must compare the vague information 
that has been provided to a record of millions of documents, many of which are in a 
foreign language.7 

The authorities cited by Toshiba and Panasonic are inapposite.  Toshiba 
cited Stoltenberg v. UNUM Life Ins. Co. of Am., No. 8:04CV288, 2005 WL 6934456 (D. 
Nev. Dec. 12, 2005), for the proposition that the “mere fact that an answer refers to other 
discovery is not, on that basis alone, non-responsive.”  Id. at *5.  In Stoltenberg, the 

                                                 
6  Toshiba suggests that Sharp asked for copies of its work product.  Toshiba Opp. at 
8.  Sharp never sought work product.  Sharp merely wished to understand whether 
Toshiba had tools Toshiba could utilize (like coding or indexes) to respond to Sharp’s 
interrogatories short of conducting a completely independent document review.    
7  Panasonic avers that foreign language translation should be no problem because 
“Sharp” is a Japanese company.  The Sharp Plaintiffs in this litigation are U.S. 
companies:  Sharp Electronics Corporation is based in New Jersey, and Sharp 
Electronics Manufacturing Company of America, Inc. is based in California.  In any 
event, the issue is not whether Sharp could have the thousands of documents 
Panasonic identified in its previous interrogatory response translated – it plainly can.  
The issue is that if Panasonic has already translated these documents, the burden on 
them to review them and respond to Sharp’s interrogatory is less than it is on Sharp.   
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propounding party did not provide the court with either its previous interrogatory or the 
defendant’s response to it, making it impossible for the court to determine whether the 
defendant’s reference to its previous responses was sufficient.  Id. at *5.  Sharp has 
established far more here, showing specifically why Panasonic’s and Toshiba’s answers 
to previous discovery do not answer Sharp’s Interrogatories.  McConnell v. PacifiCorp 
Inc., No. C 07-2382 WHA(JL), 2008 WL 3843003, at *3 (N.D. Cal. Aug. 15, 2008), 
supports Sharp’s position that it is not permissible to merely refer to prior discovery 
responses “where the referral does not lead to enlightening information.”  And Equal 
Rights Center v. Post Properties, Inc., 246 F.R.D. 29, 33 (D.D.C. 2007), is inapposite 
because in that case there was no concern that the propounding party could not determine 
which subset of previous discovery responses was responsive to its later interrogatory – 
unlike here where Sharp cannot determine which of Panasonic’s and Toshiba’s previous 
answers are responsive to Sharp’s Interrogatories.   

The other authorities cited by Toshiba and Panasonic do not concern 
issues similar to this case.  Johnson v. Mission Support, No. 2:08-CV-00877, 2013 WL 
174433, at *3 (D. Utah Jan. 16, 2013), discussed the defendant’s responses to document 
requests under Rule 34, not interrogatories, and also did not include any discussion of the 
propounding party not being able to determine which previously produced documents 
were responsive to its request.  Richlin v. Sigma Design W., Ltd., 88 F.R.D. 634, 636 
(E.D. Cal. 1980), deals with interrogatories that were served after parties had already 
been deposed for several days, and the interrogatories were, by the defendant’s own 
admission, largely duplicative of the deposition questions.  In Robbins v. Camden City 
Bd. of Educ., 105 F.R.D. 49 (D.N.J. 1985), the court struck interrogatories that were “so 
similar that they would adduce identical information.”  Id. at 56.  Here, clearly Sharp is 
not seeking “identical information” to what it already has; if it were, Toshiba and 
Panasonic would presumably have just said so.   

Very truly yours, 
 
/s/ Craig A. Benson 
 
Craig A. Benson 

cc:  All Counsel (via ECF) 
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